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The Basis of Lis Pendens. — One who acquires any interest in prop- 
erty involved in litigation, pendente lite and from a party litigant, is ordi- 
narily bound by the result of the action, even though he was no party 
thereto and was not heard therein. 1 Both the rule and the general 
requisites for the application of it are well settled. Thus there can be 
no lis pendens where there is no property which may be affected by the 
judgment, 2 or where the property is of such character that it is against 
public policy to apply the rule, — as with negotiable instruments taken 
before maturity. 8 The lis must, moreover, be perfected, 4 the property 
adequately described, 5 and the action closely prosecuted in good faith. 6 

Yet the basis of the rule is involved in controversy. One line of 
authority speaks of it as an equitable doctrine bottomed on constructive 
notice ; 7 the other insists that it is based on the principle of res judicata, 3 
which is common alike to law and equity. The requisites for a lis do not, 
however, establish either view conclusively, especially since the doctrine is 
not a favorite with the courts. It may well be urged that, where any requi- 
site is lacking, a purchaser of the property for value and without actual 
notice should not be held to have constructive notice of the lis so as to be 
bound by it. It may equally be argued that the principle of res judicata is 
not under such circumstances applicable to him. Yet once beyond the 
fundamentals, the difference in theory may often produce a wide difference 
in results. Thus the property is affected only by the results of the action 
in question, and not by collateral claims not litigated therein, even though 
these be clearly set forth. 8 By the better rule, also, the courts of a sister 
state, where the property has been carried and sold pendente lite, should 
effectuate the lis under the " full faith and credit" clause of the Constitu- 
tion. 9 Clearly neither of these results — and they are but instances — can 
be explained on the theory of notice, though perfectly consistent with the 
doctrine of res judicata. The rule, therefore^ appears to be founded on 
judicial necessity. If a party, by alienation of the property in controversy 
during suit, could render recovery by the plaintiff vain, not only would great 
injustice be done the plaintiff, but there would be an endless series of 
actions founded upon the same right in the same property. This is mani- 
festly against public policy. 

Yet, because the rule is often harsh in operation, those who invoke it 
should be held strictly to its requirements. This tendency is illustrated by 
a recent case which held, in foreclosure proceedings, that while a lis pendens 
as against one taking under the defendant dates from the commencement 
of the action, a cross-bill seeking affirmative relief creates a lis, as to one 
taking under the plaintiff, only from the moment of filing. Bridger v. Ex- 
change Bank, 56 S. E. Rep. 97 (Ga.). If it be conceded that the cross- 
bill is in the nature of a separate suit, — and this seems to be the better 
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view, 10 — the result attained by the court obviously follows from the res 
judicata theory. A man cannot be bound by the judgment in a suit not 
yet begun. The same result follows from a strict application of the notice 
theory, to which the court leaned. But if a broad view of notice be taken, 
the very existence of the original suit might well be enough to put the pur- 
chaser on inquiry and hence bring him within the judgment on the cross- 
bill. But such a result seems neither just nor desirable. 



The Constitutional Right to a Public Trial — Publicity seems 
to have been an incident of the common law trial by jury, 1 and hence a con- 
stitutional guaranty of trial by jury might well have been construed as a 
guaranty that the trial should be public. However, very generally our con- 
stitutions expressly stipulate that one accused of crime shall be accorded a 
public trial. The opportunities offered for discovering new testimony, the 
wholesome effect on witnesses, jurors, and officers of the court, and, run- 
ning through all, the confidence of the community that it knows or can 
learn what the courts are doing, have been obvious advantages of allowing 
the public free access to the trial rooms. 2 On the other hand, such pub- 
licity permits spectators to subject themselves to the influences of obscene 
and vicious testimony. 8 The latter consideration has led to a conflict 
between the necessity of observing the constitutional limitation and the 
desire to guard the public morals. More or less complete exclusion of 
spectators during the recital of obscene testimony has been sustained on 
the ground that it was necessary to preserve order,* to prevent embarrass- 
ment of the witness, 6 or to maintain the dignity of the court. 6 But the 
dignity and decorum of the court proceeding must not be more highly 
regarded than an express constitutional provision. Nor have summary 
proceedings for contempt proved entirely inadequate to maintain order. 7 
It is evident that the principal object in sustaining such exclusion was 
to protect the public morals. The courts looked rather at the benefit to 
the persons excluded than at those necessities of the trial to assure which 
the constitutional provision was aimed. The current of authority at first 
seemed to allow practical exclusion, 8 but a recent Ohio decision, holding 
illegal a conviction on a trial from which all were excluded except the 
necessary parties to the trial, members of the bar, and newspaper men, 
marks a trend of authority' the other way. State v. Hensley, 79 N. E. 
Rep. 462. 

10 Mansur, etc., Co. v. Beer, 19 Tex. Civ. App. 311. See 2 Pomeroy, Eq. Jurisp., 
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Fortescue, De Laudibus Legum Angliae, Amos' ed., 100; 3 Bl. Comm. 373. 
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